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SUBSTI TUTE HOUSE BI LL 2620

Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2010 Regul ar Session

By House Finance (originally sponsored by Representatives Hunter and
Moel | er; by request of Departnent of Revenue)

READ FI RST TI ME 02/ 02/ 10.

AN ACT Rel ating to excise taxation of certain products and services
provided or furnished electronically; anending RCW 82.04. 190,
82.04.192, 82.04.257, 82.04.2907, 82.04.297, 82.32.080, 35.102.130,
82.08. 02082, 82.08.02087, 82.12.02082, 82.12.02087, 82.32.532, and
82.32.533; reenacting and anending RCW 82.04.050 and 82.08.195;
creating new sections; and providing an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

PART |
BACKGROUND AND PURPCSE

NEW SECTION. Sec. 101. The 2009 |egislature enacted Engrossed
Substitute House Bill No. 2075 (chapter 535, Laws of 2009), an act
relating to the excise taxation of certain products and services
provided or furnished electronically. The bill took effect July 26,
20009.

Engrossed Substitute House Bill No. 2075, at eighty-five pages, was
a conprehensive piece of legislation that nade maj or changes to state
and l|ocal sales and use taxes, as well as the state business and
occupation tax. Moreover, Engrossed Substitute House Bill No. 2075 was
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a conpl ex pi ece of | egi slation because of t he intricate
interrel ationship between the sales tax and the busi ness and occupati on
tax and also because the bill affects the taxation of products and
services that involve technol ogies that are changing rapidly.

Because of the conplexity and I ength of Engrossed Substitute House

Bill No. 2075, it was the legislature's expectation that, in the course
of inplenenting the bill, anbiguities and uni ntended consequences woul d
be discovered, which, if not corrected, wll wunsettle expectations.

Thus, the legislature further anticipated that it would need to
consider legislation in the 2010 | egislative session to address these
I ssues.

Therefore, the purpose of this act is to clarify anbiguities,
correct unintended consequences, restore expectations, and conformthe
law to the original intent of the |egislature.

PART 11|
DEFI NI TI ONS

Sec. 201. RCW 82.04.050 and 2009 c 563 s 301 and 2009 c¢ 535 s 301
are each reenacted and anended to read as foll ows:

(1) "Sale at retail"™ or "retail sale" nmeans every sale of tangible
per sonal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and including, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consuners other than a sale to a person
who presents a seller's permt or uniform exenption certificate in
conformty with RCW82. 04.470 and who:

(a) Purchases for the purpose of resale as tangible personal
property in the regular course of business w thout intervening use by
such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(b) Installs, repairs, cleans, alters, i nprints, I Npr oves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi ble personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

SHB 2620. SL p. 2
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(c) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangi ble personal property or
subst ance, of which such property becones an ingredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chem cal reaction directly through contact with
an ingredient of a newarticle being produced for sale; or

(d) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently wused in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact with an ingredient
of ferrosilicon; or

(e) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW

82.04.065. The term shall include every sale of tangible persona
property which is used or consunmed or to be used or consuned in the
performance of any activity classified as a "sale at retail” or "retail

sal e" even though such property is resold or utilized as provided in
(a), (b), (c), (d), or (e) of this subsection follow ng such use. The
term al so neans every sale of tangible personal property to persons
engaged in any business which is taxable under RCW 82.04.280 (2) and
(7), 82.04.290, and 82. 04.2908; or

(f) Purchases for the purpose of satisfying the person's
obl i gati ons under an extended warranty as defined in subsection (7) of
this section, if such tangi bl e personal property replaces or becones an
i ngredi ent or conponent of property covered by the extended warranty
W t hout intervening use by such person.

(2) The term"sale at retail"™ or "retail sale" includes the sale of
or charge nade for tangi bl e personal property consuned and/ or for |abor
and services rendered in respect to the foll ow ng:

(a) The installing, repairing, cleaning, altering, inprinting, or
i nproving of tangi ble personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges made for the use of self-service laundry facilities,
and al so excluding sales of |aundry service to nonprofit health care
facilities, and excluding services rendered in respect to |ive ani mal s,
birds and i nsects;

(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real

p. 3 SHB 2620. SL
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property of or for consuners, including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and shall also include the sale of services or charges
made for the clearing of |and and the noving of earth excepting the
mere | eveling of land used in comrercial farm ng or agricul ture;

(c) The constructing, repairing, or inproving of any structure
upon, above, or under any real property owned by an owner who conveys
the property by title, possession, or any other neans to the person
perform ng such construction, repair, or inprovenment for the purpose of
perform ng such construction, repair, or inprovenent and the property
is then reconveyed by title, possession, or any other neans to the
ori gi nal owner;

(d) The cleaning, fumgating, razing, or noving of existing
buil dings or structures, but may not include the charge nmade for
janitorial services; and for purposes of this section the term
"janitorial services" shall mean those cl eani ng and car et aki ng services
ordinarily performed by commerci al janitor service Dbusinesses
i ncluding, but not imted to, wall and w ndow washi ng, floor cleaning
and waxing, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl asti ng;

(e) Autonmobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The furnishing of |odging and all other services by a hotel,
room ng house, tourist court, notel, trailer canp, and the granting of
any simlar license to use real property, as distinguished fromthe
renting or leasing of real property, and it is presuned that the
occupancy of real property for a continuous period of one nonth or nore
constitutes a rental or |ease of real property and not a nere |license
to use or enjoy the sane. For the purposes of this subsection, it
shall be presuned that the sale of and charge made for the furnishing
of lodging for a continuous period of one nonth or nore to a personis
a rental or |ease of real property and not a nere |icense to enjoy the
sane;

SHB 2620. SL p. 4
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(g) The installing, repairing, altering, or inproving of digita
goods for consuners;

(h) Persons taxable under (a), (b), (c), (d), (e), (f), and (g) of
this subsection when such sales or charges are for property, |abor and
services which are used or consuned in whole or in part by such persons
in the performance of any activity defined as a "sale at retail" or
"retail sale" even though such property, |abor and services may be
resold after such use or consunption. Not hing contained in this
subsection shall be construed to nodify subsection (1) of this section
and nothing contained in subsection (1) of this section my be
construed to nodify this subsection.

(3) The term"sale at retail"™ or "retail sale" includes the sale of
or charge made for personal, business, or professional services
i ncl udi ng anounts designated as interest, rents, fees, adm ssion, and
other service enolunents however designated, received by persons
engaging in the follow ng business activities:

(a) Anusenent and recreation services including but not limted to
golf, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow servi ces;

(c) Credit bureau services;

(d) Autonobile parking and storage garage servi ces;

(e) Landscape nmi ntenance and horticul tural services but excluding
(i) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution lines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated with tickets to professional
sporting events; and

(g) The follow ng personal services: Physical fitness services,
tanni ng salon services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

(4)(a) The termal so incl udes:

(1) The renting or |leasing of tangible personal property to
consuners; and

(i1i1) Providing tangi ble personal property along with an operator
for a fixed or indeterm nate period of tinme. A consideration of this
is that the operator is necessary for the tangi ble personal property to

p. 5 SHB 2620. SL
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perform as designed. For the purpose of this subsection (4)(a)(ii), an
operator nust do nore than maintain, inspect, or set up the tangible
personal property.

(b) The term does not include the renting or |easing of tangible
personal property where the lease or rental is for the purpose of
subl ease or subrent.

(5) The term al so includes the providing of "conpetitive tel ephone
service," "teleconmmunications service," or "ancillary services," as
those terns are defined in RCW82. 04. 065, to consuners.

(6)(a) The term also includes the sale of prewitten conputer
software other than a sale to a person who presents a seller's permt
or uniform exenption certificate in conformty with RCW 82.04.470,
regardl ess of the nethod of delivery to the end user. For purposes of
this subsection (6)(a), the sale of prewitten conputer software
includes the sale of or charge made for a key or an enabling or
activation code, where the key or code is required to activate
prewitten conputer software and put the software into use. There is
no separate sale of the key or code from the prewitten conputer
software, regardl ess of how the sale may be characterized by the vendor
or by the purchaser.

The term"retail sale" does not include the sale of or charge nmade
for:

(1) Customsoftware; or

(11) The custom zation of prewitten conputer software.

(b)(i) The termal so includes the charge nade to consuners for the
right to access and use prewitten conputer software, where possession
of the software is maintained by the seller or a third party,
regardl ess of whether the charge for the service is on a per use, per
user, per |icense, subscription, or some other basis.

(1i)(A  The_ service described in_(b)(i)_ of this_ subsection_ (6)
includes the right to access _and use prewitten_ conputer software to
perform data processing.

(B) For purposes of this subsection (6)(b)(ii), "data processing"”
neans the systematic performance of operations on data to extract the
required information in an appropriate form or to convert the data to
usable information. Data processing includes_check processing, inage
processing, form processing, survey_ processing, payroll _processing,
claimprocessing, and simlar activities.

SHB 2620. SL p. 6
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(7) The term also includes the sale of or charge made for an
extended warranty to a consuner. For purposes of this subsection,
"extended warranty” neans an agreenent for a specified duration to
performthe replacenent or repair of tangi ble personal property at no
addi ti onal charge or a reduced charge for tangi ble personal property,
| abor, or both, or to provide indemification for the replacenent or
repair of tangible personal property, based on the occurrence of
specified events. The term "extended warranty" does not include an
agreenent, otherwise neeting the definition of extended warranty in
this subsection, if no separate charge is made for the agreenent and
the value of the agreenent is included in the sales price of the
t angi bl e personal property covered by the agreenent. For purposes of
this subsection, "sales price" has the sane neaning as in RCW
82.08. 010.

(8)(a) The termalso includes the follow ng sales to consuners of
digital goods, digital codes, and digital automated services:

(i) Sales in which the seller has granted the purchaser the right
of permanent use;

(11) Sales in which the seller has granted the purchaser a right of
use that is | ess than pernanent;

(ti1) Sales in which the purchaser is not obligated to nake
conti nued paynent as a condition of the sale; and

(iv) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(b) A retail sale of digital goods, digital codes, or digital
automated services under this subsection (8) includes any services
provided by the seller exclusively in connection wth the digital
goods, digital codes, or digital automated services, whether or not a
separate charge is made for such services.

(c) For purposes of this subsection, "permanent"” neans perpetual or
for an indefinite or unspecified length of tine. A right of permnent
use is presuned to have been granted unless the agreenent between the
sell er and the purchaser specifies or the circunstances surrounding t he
transacti on suggest or indicate that the right to use term nates on the
occurrence of a condition subsequent.

(9) The term does not include the sale of or charge nmade for | abor
and services rendered in respect to the building, repairing, or
i nproving of any street, place, road, highway, easenent, right-of-way,

p. 7 SHB 2620. SL
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mass public transportation termnal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any ki nd.

(10) The term al so does not include sales of chem cal sprays or
washes to persons for the purpose of postharvest treatnment of fruit for
the prevention of scald, fungus, nold, or decay, nor does it include
sales of feed, seed, seedlings, fertilizer, agents for enhanced
pollination including insects such as bees, and spray materials to:
(a) Persons who participate in the federal conservation reserve
program the environnmental quality incentives program the wetlands
reserve program and the wildlife habitat incentives program or their
successors adm nistered by the United States departnent of agricul ture;
(b) farmers for the purpose of producing for sale any agricultural
product; and (c) farmers acting under cooperative habitat devel opnent
or access contracts with an organi zati on exenpt fromfederal incone tax
under Title 26 U.S.C. Sec. 501(c)(3) or the Washi ngton state departnent
of fish and wildlife to produce or inprove wildlife habitat on |and
that the farmer owns or | eases.

(11) The term does not include the sale of or charge nade for | abor
and services rendered in respect to the constructing, repairing,
decorating, or inproving of new or existing buildings or other
structures under, upon, or above real property of or for the United
States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
installing, or attaching of any article of tangible personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor does the term
i nclude the sale of services or charges nmade for the clearing of |and
and the noving of earth of or for the United States, any
instrunmentality thereof, or a county or city housing authority. Nor
does the terminclude the sal e of services or charges nade for cl eaning
up for the United States, or its instrunentalities, radioactive waste
and ot her by-products of weapons production and nucl ear research and
devel opnent .

(12) The term does not include the sale of or charge nade for
| abor, services, or tangi ble personal property pursuant to agreenents

SHB 2620. SL p. 8
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provi di ng mai ntenance services for bus, rail, or rail fixed guideway
equi pnment when a regional transit authority is the recipient of the
| abor, services, or tangi ble personal property, and a transit agency,
as defined in RCW81.104. 015, perfornms the | abor or services.

Sec. 202. RCW82.04.190 and 2009 c¢ 535 s 302 are each anended to
read as foll ows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangi ble personal property irrespective of the nature of the
person's business and including, anong others, wthout Iimting the
scope hereof, persons who install, repair, clean, alter, inprove,
construct, or decorate real or personal property of or for consuners
ot her than for the purpose (a) of resale as tangi ble personal property
in the regul ar course of business or (b) of incorporating such property
as an ingredient or conponent of real or personal property when
installing, repairing, cleaning, altering, inprinting, inproving,
constructing, or decorating such real or personal property of or for
consuners or (c) of consum ng such property in producing for sale a new
article of tangi ble personal property or a new substance, of which such
property becones an ingredient or conponent or as a chem cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale or (d) of consumng the property
purchased in producing ferrosilicon which is subsequently used in
produci ng magnesium for sale, if the primary purpose of such property
is to create a chemcal reaction directly through contact with an
ingredient of ferrosilicon or (e) of satisfying the person's
obl i gati ons under an extended warranty as defined in RCW82.04.050(7),
i f such tangi bl e personal property replaces or becones an i ngredi ent or
conponent of property covered by the extended warranty wthout
i nterveni ng use by such person;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290 or 82.04.2908; (b) any person who purchases, acquires, or
uses any conpetitive telephone service, ancillary services, or
t el ecommuni cati ons service as those terns are defined in RCW82. 04. 065,
other than for resale in the regul ar course of business; (c) any person
who purchases, acquires, or wuses any service defined in RCW

p. 9 SHB 2620. SL
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82.04.050(2) (a) or (g), other than for resale in the regul ar course of

business or for the purpose of satisfying the person's obligations

under an extended warranty as defined in RCW 82.04.050(7); (d) any
person who purchases, acquires, or uses any anusenent and recreation
service defined in RCW82.04.050(3)(a), other than for resale in the

regul ar course of business; (e) any person who purchases or acquires an
extended warranty as defined in RCW82.04.050(7) other than for resale
in the regular course of business; and (f) any person who is an end

user of software. For purposes of this subsection (2)(f) and RCW
82.04.050(6), a person who purchases or otherw se acquires prewitten

conput er sof t war e, who provi des services descri bed I n RCW
82.04.050(6) (b) and who will charge consuners for the right to access

and use the prewitten conputer software, is not an end user of the
prewitten conputer software;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right-of-way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of Washi ngton or by
the United States and which is used or to be used primarily for foot or
vehi cul ar traffic including mass transportation vehicles of any kind as
defined in RCW82.04. 280, in respect to tangi bl e personal property when
such person i ncorporates such property as an ingredi ent or conponent of
such publicly owned street, pl ace, r oad, hi ghway, easenent ,
right-of-way, mass public transportation termi nal or parking facility,
bridge, tunnel, or trestle by installing, placing or spreading the
property in or upon the right-of-way of such street, place, road,
hi ghway, easenment, bridge, tunnel, or trestle or in or upon the site of
such mass public transportation termnal or parking facility;

(4) Any person who is an owner, |essee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwise altered by a
person engaged i n business, excluding only (a) nunicipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82

SHB 2620. SL p. 10
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RCWin respect to | abor and services rendered to their real property.
Not hi ng contained in this or any other subsection of this definition
shal |l be construed to nodify any other definition of "consuner";

(5 Any person who is an owner, |essee, or has the right of
possession to personal property which is being constructed, repaired,
i nproved, cleaned, inprinted, or otherw se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the busi ness of clearing | and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person shall be a consuner within the
meani ng of this subsection in respect to tangible personal property
incorporated into, installed in, or attached to such building or other
structure by such person, except that consunmer does not include any
person engaged in the business of constructing, repairing, decorating,
or inproving new or existing buildings or other structures under, upon,
or above real property of or for the United States, or any
instrunmentality thereof, if the investnent project would qualify for
sal es and use tax deferral under chapter 82.63 RCWif undertaken by a
private entity;

(7) Any person who is a lessor of machinery and equipnent, the
rental of which is exenpt fromthe tax inposed by RCW 82.08. 020 under
RCW 82.08.02565, with respect to the sale of or charge nade for
tangi ble personal property consunmed in respect to repairing the
machi nery and equi pnent, if the tangi bl e personal property has a useful
life of |ess than one year. Not hi ng contained in this or any other
subsection of this section shall be construed to nodify any other
definition of "consuner";

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
by- products of weapons production and nucl ear research and devel opnent;

p. 11 SHB 2620. SL
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(9 Any person who is an owner, |essee, or has the right of
possessi on of tangi ble personal property that, under the ternms of an
extended warranty as defined in RCW82.04.050(7), has been repaired or
is replacenent property, but only with respect to the sale of or charge
made for the repairing of the tangible personal property or the
repl acenent property;

(10) Any person who purchases, acquires, or uses services described
in RCW82.04.050(6) (b) other than._

(a) For resale in the regular course of business; or

(b) For purposes of consumng the service described in_RCW
82.04.050(6)(b) in producing for sale a new product, but only if such
service becones a conponent of the new product. For purposes of this
subsection_(10), "product"” neans_a_digital product, an_article_ of
tangi ble personal property, or the service described in_ RCW
82. 04. 050(6) (b); and

(11)(a) Any end wuser of a digital product or digital code.
"Consuner" does not include any person who is not an end user of a
digital product or a digital code and purchases, acquires, owns, holds,
or uses any digital product or _digital code for purposes of consun ng
the digital product or digital code in_ producing for sale a new
product, but only if_ the digital product or_digital code_ becones a
conponent of the new product. A digital code becones a conponent of a
new product if the digital good or digital autonmated service acquired
through the use of the digital code becones incorporated into a new

pr oduct . For purposes of this subsection, "product" has the sanme
meani ng _as i n subsection (10) of this section.
(b)(i) For purposes of this subsection, "end user" neans any

t axpayer as defined in RCW82.12. 010 ot her than a taxpayer who receives
by contract a digital product for further comercial broadcast,
rebroadcast, transmssion, retransmssion, |licensing, relicensing,
distribution, redistribution or exhibition of the product, in whole or
in part, to others. A person that purchases digital products or
digital codes for the purpose of giving away such products or codes

wll not be considered to have engaged in the distribution or
redi stribution of such products or codes and will be treated as an end
user;

(ti) If a purchaser of a digital code does not receive the
contractual right to further redistribute, after the digital code is
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redeened, the underlying digital product to which the digital code
rel ates, then the purchaser of the digital code is an end user. |If the
purchaser of the digital code receives the contractual right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code relates, then the purchaser
of the digital code is not an end user. A purchaser of a digital code
who has the contractual right to further redistribute the digital code
is an end user if that purchaser does not have the right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code rel ates.

Sec. 203. RCW82.04.192 and 2009 c¢ 535 s 201 are each anended to
read as foll ows:

(1) "Digital audio works" means works that result fromthe fixation
of a series of nusical, spoken, or other sounds, including ringtones.

(2) "Digital audio-visual works" neans a series of related i mages
whi ch, when shown in succession, inpart an inpression of notion,
t oget her with acconpanyi ng sounds, if any.

(3)(a) "Digital automated service," except as provided in (b) of
this subsection (3), neans any service transferred electronically that
uses one or nore software applications.

(b) "Digital automated service" does not include:

(i) Any service that primarily involves the application of human
effort by the seller, and the human effort originated after the
custoner requested the service;

(1i) The loaning or transferring of noney or the purchase, sale, or
transfer of financial instrunents. For purposes of this subsection
(3)(b)(ii), "financial instruments” include cash, accounts receivable
and payabl e, | oans and notes receivabl e and payabl e, debt securities,
equity securities, as well as derivative contracts such as forward
contracts, swap contracts, and options;

(1i1) D spensing cash or other physical itens froma machine;

(1v) Paynment processing services;

(v) Parinmutuel wagering and handi cappi ng contests as authorized by
chapter 67.16 RCW

(vi) Tel ecommuni cations services and ancillary services as those
terms are defined in RCW82. 04. 065;

p. 13 SHB 2620. SL
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(vii) The internet and internet access as those terns are defined
in RCW82. 04. 297;

(viii) The service described in RCW82. 04. 050(6) (b);

(ix) Online educational prograns provided by a:

(A) Public or private elenentary or secondary school; or

(B) An institution of higher education as defined in sections 1001
or 1002 of the federal higher education act of 1965 (Title 20 U. S.C
Secs. 1001 and 1002), as existing on July 1, 2009. For purposes of
this subsection (3)(b)(ix)(B), an online educational program nust be
enconpassed within the institution's accreditation;

(x) Live presentations, such as lectures, sem nars, workshops, or
courses, where participants are connected to other participants via the
internet or tel ecomunications equi pnent, which allows audi ence nenbers
and the presenter or instructor to give, receive, and _discuss
information with each other in real tine;

(xi) Travel agent services, including online travel services, and
aut omat ed systens used by travel agents to book reservations;

((6)) (xii)(A) A service that allows the person receiving the
service to make online sales of products or services, digital or
otherwi se, using either: (1) The service provider's web site; or (11)
the service recipient's web site, but only when the service provider's
technology is used in creating or hosting the service recipient's web
site or is used in processing orders fromcustoners using the service
recipient's web site.

(B) The service described in this subsection (3)(b)((f4))) (xii)
does not include the underlying sale of the products or services,
digital or otherw se, by the person receiving the service; ((and

4+ — oane —elassifted))  (xiii) _ Advertising services. For
pur poses of this subsection (3)(b)(xiii), "advertising services" neans
all services directly related to the creation, preparation, production,
or the dissenination_of advertisenents. Advertising services include
layout, art direction, graphic design, nechanical preparation
production_supervision, placenent, and_rendering_advice to_a_ client
concerning the_best nethods of advertising that client's products or
services. Advertising services also_include online referrals, search
engine nmarketing and_ lead generation_ optim zation, web canpaign
pl anni ng, the acquisition of advertising space in the internet nedia,
and the nonitoring and evaluation of web site traffic for purposes of

SHB 2620. SL p. 14
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determ ni ng the effectiveness of an adverti sing canpaign. Advertising

services do_ not include web hosting services and_ donamin_nane
registration

(xiv) The nere storage of digital products, digital codes, conputer
software, or nmster copies of software. This exclusion_ from the
definition of digital automated services includes providing space on a
server for web hosting or the backing up of data or other information;

(xv) Data processing_services. For purposes_of this subsection
(3)(b)(xv), "data processing_ service" neans_ a_ prinmarily automated
service provided to a business or other organization where the prinmary
object of the service is the systematic performance of operations by
the service provider on_data supplied in whole or _in_part by the
custoner to extract the required information in an appropriate form or
to convert the data to usable infornmation. Data processing_services
i nclude check processing, image_ processing, form processing, survey

processing, payroll processing, claim_ processing, and_ simlar
activities. Data processing does not include the service described in
RCW 82. 04. 050(6) (b); and

(xvi) Digital goods.

(4) "Digital books" means works that are generally recognized in
the ordi nary and usual sense as books.

(5) "Digital code" neans a code that provides a purchaser with the
right to obtain one or nore digital products, if all of the digita
products to be obtained through the use of the code have the sane sal es

and use tax treatnent. "Digital code" does not include a code that
represents a stored nonetary value that is deducted froma total as it
is used by the purchaser. "Digital code" also does not include a code

that represents a redeemable card, gift card, or gift certificate that
entitles the holder to select digital products of an indicated cash
value. A digital code may be obtained by any neans, including e-nail
or by tangi bl e neans regardl ess of its designation as song code, video
code, book code, or sone other term

(6)(a) "Digital goods,"™ except as provided in (b) of this
subsection (6), neans sounds, imges, data, facts, or information, or
any conbi nation thereof, transferred el ectronically, including, but not
limted to, specified digital products and other products transferred
el ectronically not included within the definition of specified digital
pr oduct s.
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(b) The term"digital goods" does not include:

(1) Tel ecommunications services and ancillary services as those
terms are defined in RCW82. 04. 065;

(11) Conputer software as defined in RCW 82. 04. 215;

(ii1) The internet and i nternet access as those terns are defined
in RCW82. 04. 297;

(1v)(A) Except _as provided in (b)(iv)(B) of this_ subsection (6),
the representation of a personal or professional service in electronic
form such as an electronic copy of an engineering report prepared by
an engineer, ((that)) where the_ service primarily involves the
application of human effort by the service provider, and the human
effort originated after the custoner requested the service((+—and)).

(B) The exclusion in (b)(iv)(A) of this subsection (6) does not
apply to photographers in respect to amounts received for the taking of
phot ographs that are transferred electronically to the custoner, but
only if the custoner is an end _user, as defined in RCW82.04.190(11),
of the photographs. Such anpbunts are considered to be for the sale of
digital goods; and

(v) ((Brgrtal—autorated—servieces—and)) Services and activities
excluded from the definition of digital automated services in
subsection (3)(b)(i)_ through (xv) of this section and_not_ otherw se
described in (b)(i) through (iv) of this subsection (6).

(7) "Digital products" neans digital goods and digital automated
servi ces.

(8) "Electronically transferred" or "transferred electronically"
means obtai ned by the purchaser by neans other than tangi ble storage
media. It is not necessary that a copy of the product be physically
transferred to the purchaser. So long as the purchaser nay access the
product, it will be considered to have been electronically transferred
to the purchaser

(9) "Specified digital products" means electronically transferred
digital audio-visual works, digital audio works, and digital books.

(10) "Subscription radio services" neans the sale of audio
programming_by a_radio_broadcaster as_defined in_RCW 82.08.02081,
except as otherw se provided in this subsection. "Subscription radio
services" does not include audio programmng that is sold on a pay-per-

program basis or that allows the buyer to access a library of prograns

at any tine for a specific charge for that service.
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(11) "Subscription television services" neans_the sale_ of video
progranmm ng by a television broadcaster as defined in RCW82.08. 02081,
except as_otherwise provided_ in_this_subsection. "Subscription
tel evision services" does not include video progranmng that is sold on
a pay-per-programbasis or that allows the buyer to access a library of
prograns at any tine for a specific charge for that service, but only
if the seller is not subject to a franchise fee in this state under the
authority of Title 47 U S.C. Sec. 542(a) on the gross revenue derived
fromthe sale.

PART 111
BUSI NESS AND OCCUPATI ON TAX

Sec. 301. RCW82.04.257 and 2009 c¢ 535 s 401 are each anended to
read as foll ows:

(1) Except as_provided in_subsection (2) of this_section, upon
every person engaging wwthin this state in the busi ness of making sal es
at retail or wholesale of digital goods, digital codes, digital
automat ed services, or services described in RCWS82.04.050 (2)(g) or
(6)(b), as to such persons, the anmount of tax with respect to such
business is equal to the gross proceeds of sales of the business,
mul tiplied by the rate of 0.471 percent in the case of retail sales and
by the rate of 0.484 percent in the case of whol esal e sal es.

(2) Persons providing subscription television services _or
subscription radio services are_subject to tax under RCW 82.04.290(2)
on_the_gross_incone_of the business_ received_ from providing_such
servi ces.

(3) For purposes of this section, a person is considered to be
engaging within this state in the business of making sales of digital
goods, digital codes, digital automated services, or services described
in RCW82.04.050 (2)(g) or (6)(b), if the person nmakes sal es of digital
goods, digital codes, digital automated services, or services described
in RCW 82.04.050 (2)(g) or (6)(b) and the sales are sourced to this
state under RCW 82.32.730 for sales tax purposes or would have been
sourced to this state under RCW 82.32.730 if the sale had been taxable
under chapter 82.08 RCW

((3))) (4) A person subject to tax under this section ((rust
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by—thedepartrent)) IS subject to the mandatory electronic filing and
paynent requirenents in RCW 82. 32. 080

Sec. 302. RCW 82.04.2907 and 2009 c 535 s 407 are each anended to
read as foll ows:

(1) Upon every person engaging wwthin this state in the business of
receiving inconme fromroyalties or charges in the nature of royalties
for the granting of intangible rights, such as copyrights, licenses,
patents, or franchise fees, the anount of tax with respect to ((sueh))
the business ((shal—be)) is equal to the gross incone fromroyalties
or charges in the nature of royalties fromthe business nultiplied by
the rate of 0.484 percent.

(2) For the purposes of this section, "royalties" neans
conpensation for the use of intangible property, such as copyrights,
patents, |icenses, franchises, trademarks, trade nanes, and simlar
itenms. It does not include conpensation for any natural resource, the

licensing of prewitten conputer software to the end user, or the
licensing ((er~—use)) of digital goods, digital codes, or digital
automated services to the end user as defined in RCW82.04.190(11).

Sec. 303. RCW82.04.297 and 2009 c¢ 535 s 408 are each anended to
read as foll ows:

(1) The provision of internet access is subject to tax under RCW
82. 04. 290( 2).

(2) (@) Except as provided in (b) of this subsection, "internet" and
"internet access" have the sane neaning as those terns are defined in
the federal internet tax freedomact, Title 47 U S.C. Sec. 151 note, as
exi sting on July 1, 2009.

(b) "Internet access"_ does not include telecomunications service
purchased, used, or_sold by a person_that_ provides_ a_service_that
enables wusers to connect to the internet to_ access content,
information, or other services offered over the internet, to the extent
such tel ecomunications_service is purchased, used, or sold: (i) To
provide_ such_service; or_ (ii)_ to_otherw se enable users_to_access
content, information, or other services offered over the internet.

(3) Unless the context clearly requires otherwi se, the definitions
in this section apply throughout this chapter.
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Sec. 304. RCWB82.32.080 and 2009 ¢ 176 s 2 are each anended to
read as foll ows:

(1) When authorized by the departnent, paynent of the tax may be
made by uncertified check wunder such rules as the departnent

prescribes, but, if a check so received is not paid by the bank on
which it is drawn, the taxpayer, by whom such check is tendered, wll
remain |iable for paynent of the tax and for all |egal penalties, the

same as if such check had not been tendered.

(2) (a) Except as otherwi se provided in this subsection, paynent of
the tax must be nmade by electronic funds transfer, as defined in RCW
82.32.085, if the taxpayer is required to file and remt its taxes on
a nonthly basis. As an alternative to electronic funds transfer, the
departnment may authorize other fornms of electronic paynent, such as
credit card and e-check. Al taxes admnistered by this chapter are
subject to this requirenent except the taxes authorized by chapters
82.14A, 82.14B, 82.24, 82.27, 82.29A, and 84.33 RCW It is the intent
of this subsection to require electronic paynent for those taxes
reported on the departnment's conbined excise tax return or any
successor return. The mandatory el ectronic paynent requirenent in this
subsection al so applies to taxpayers who: (i) Are subject to the tax
i nposed in RCW 82.04. 257 but for whomthe departnent has authorized a
tax reporting frequency that is less frequent than nmonthly; or (ii)
nmeet the threshold for filing and remtting taxes on a nonthly basis as
established by rule of the departnent but for whomthe departnent has
aut hori zed a | ess frequent reporting frequency, when such authori zati on
becane effective on or after July 26, 2009.

(b) The departnent, for good cause, nmay waive the electronic
paynent requirenent in this subsection for any taxpayer. In the
di scretion of the departnent, a waiver under this subsection may be
made tenporary or pernmanent, and may be made on the departnent's own
not i on.

(c) The departnent is authorized to accept paynent of taxes by
electronic funds transfer or other acceptable forns of electronic
paynment fromtaxpayers that are not subject to the mandatory el ectronic
paynment requirenments in this subsection.

(3)(a) Except as otherwi se provided in this subsection, returns
must be filed electronically using the departnment's online tax filing
service, if the taxpayer is required to file and remt its taxes on a
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monthly basis. The mandatory electronic filing requirenent in this
subsection al so applies to taxpayers who: (i) Are subject to the tax
i nposed in RCW 82.04.257 but for whomthe departnent has authorized a
tax reporting frequency that is less frequent than nmonthly; or (ii)
nmeet the threshold for filing and remtting taxes on a nonthly basis as
established by rule of the departnent but for whomthe departnent has
aut hori zed a | ess frequent reporting frequency, when such authori zati on
becane effective on or after July 26, 2009.

(b) The departnent, for good cause, may waive the electronic filing
requirement in this subsection for any taxpayer. In the discretion of
the departnent, a waiver under this subsection may be nade tenporary or
permanent, and nmay be nade on the departnent's own notion.

(c) The department is authorized to ((accept—payrent—of—taxes by
electrontec—funds —transter —or —other —aceceptable —ltorns —of —electronte
paywent)) allow electronic filing of returns from taxpayers that are
not subject to the mandatory electronic ((paywent)) filing requirenments
in this subsection.

(4)(a) (i) The departnent, for good cause shown, may extend the tine
for making and filing any return, and may grant such reasonable
additional time within which to make and file returns as it may deem
proper, but any permanent extension granting the taxpayer a reporting
date without penalty nore than ten days beyond the due date, and any
extension in excess of thirty days nust be conditional on deposit with
the departnent of an anmount to be determ ned by the departnent which
((shalt—be)) is approximately equal to the estimated tax liability for
the reporting period or periods for which the extensionis granted. In
the case of a permanent extension or a tenporary extension of nore than
thirty days the deposit nust be deposited within the state treasury
with other tax funds and a credit recorded to the taxpayer's account
which may be applied to taxpayer's liability upon cancellation of the
per manent extension or upon reporting of the tax liability where an
extension of nore than thirty days has been granted.

(1i) The departnment nust review the requirenent for deposit at
| east annually and may require a change in the anmbunt of the deposit
required when it believes that such anbunt does not approxi mate the tax
liability for the reporting period or periods for which the extension
is granted.
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(b) During a state of energency declared under RCW 43.06.010(12),
the departnent, on its own notion or at the request of any taxpayer
af fected by the energency, may extend the tinme for nmaking or filing any
return as the departnent deens proper. The departnment may not require
any deposit as a condition for granting an extension under this
subsection (4)(b).

(5) The departnment nust keep full and accurate records of all funds
received and disbursed by it. Subject to the provisions of RCW
82.32.105 and 82.32. 350, the departnent nust apply the paynent of the
t axpayer first against penalties and interest, and then upon the tax,
w thout regard to any direction of the taxpayer.

(6) The departnent may refuse to accept any return that is not
acconpani ed by a remttance of the tax shown to be due thereon or that
is not filed electronically as required in this section. Wen such
return is not accepted, the taxpayer is deened to have failed or
refused to file a return and is subject to the procedures provided in
RCW 82.32.100 and to the penalties provided in RCW 82.32.090. The
above authority to refuse to accept a return may not apply when a
return is tinely filed electronically and a tinely paynent has been
made by electronic funds transfer or other form of electronic paynent
as authorized by the departnent.

(7) Except for returns and remttances required to be transmtted
to the departnent electronically under this section and except as
otherwise provided in this chapter, a return or remttance that is

transmtted to the departnent by United States mail is deened filed or
recei ved on the date shown by the post office cancellation mark stanped
upon the envelope containing it. A return or remttance that is

transmtted to the departnment electronically is deened filed or
recei ved according to procedures set forth by the departnent.

(8)(a) For purposes of subsections (2) and (3) of this section
"good cause" neans the inability of a taxpayer to conply with the
requi renents of subsection (2) or (3) of this section because:

(1) The taxpayer does not have the equi pnent or software necessary
to enable the taxpayer to conply with subsection (2) or (3) of this
section;

(11) The equi pment or software necessary to enable the taxpayer to
conply with subsection (2) or (3) of this section is not functioning

properly;
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(i11) The taxpayer does not have access to the internet using the
t axpayer's own equi pnent;

(1v) The taxpayer does not have a bank account or a credit card;

(v) The taxpayer's bank is unable to send or receive electronic
funds transfer transactions; or

(vi) Some other circunstance or condition exists that, in the
departnment's judgnment, prevents the taxpayer from conplying with the
requi renents of subsection (2) or (3) of this section

(b) "Good cause" also includes any circunstance that, in the
departnent's j udgnent supports t he ef ficient or ef fective
admnistration of the tax laws of this state, including providing
relief fromthe requirenments of subsection (2) or (3) of this section
to any taxpayer that is voluntarily collecting and remtting this
state's sales or use taxes on sales to Washi ngton custoners but has no
| egal requirement to be registered wwth the departnent.

Sec. 305. RCW35.102.130 and 2003 ¢ 79 s 13 are each anended to
read as foll ows:

A city that inposes a business and occupation tax ((shatt)) nust
provide for the allocation and apportionnment of a person's (gross
i ncome, other than persons subject to the provisions of chapter 82.14A
RCW as foll ows:

(1) Goss incone derived fromall activities other than those taxed
as service or royalties ((shal)) nust be allocated to the |ocation
where the activity takes pl ace.

(a) In the case of sales of tangible personal property, the
activity takes place where delivery to the buyer occurs.

(b)() Inthe case of sales of digital products, the activity takes
place where delivery to the buyer occurs. The delivery of digita
products will be deened to occur at:

(A) The seller's place of business if the_ purchaser receives the
digital product at the seller's place of business;

(B) If not received at the seller's place of business, the | ocation
where the purchaser or the purchaser's donee, designated as such by the
purchaser, receives the digital product, including the |ocation
indicated by instructions for delivery to the purchaser or donee, khown
to the seller
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(G If the location where the purchaser or the purchaser's donee
receives the digital product is not_ known, the purchaser's address
mai ntained in the ordinary course of the seller's business when use of
this address does not constitute bad faith;

(D) If no address for the purchaser is maintained in the ordinary
course of the seller's business, the purchaser's address obtained
during the consummation of the sale, including the address of a
purchaser's paynent instrunent, if no other address is avail able, when
use of this address does not constitute bad faith; and

(E) If no_ address_for the_ purchaser is_obtained during_the
consummation of the sale, the address where the digital good or digital
code_is first nmde available for transmssion by the seller_ or the
address fromwhich the digital autonated service or service described
in RCW 82.04.050 (2)(g) or (6)(b) was provided, disregarding for these
purposes any location that nerely provided the digital transfer of the
product sol d.

(ii) I'f none of the nethods in (b)(i) of this subsection (1) for
determ ning where the delivery of digital products occurs are avail able
after a good faith effort by the taxpayer to apply the nethods provi ded
in (b)(i)(A) through (E) of this subsection (1), then the city and the
taxpayer may nutually agree to enploy any other nethod to effectuate an
equitable allocation of incone fromthe sale of digital products. The
taxpayer wWll be responsible for petitioning the city to use an
alternative nethod_under this_ subsection (1)(b)(ii). The city my
enploy an alternative nethod for allocating the incone fromthe sal e of
digital products if the nmethods provided in (b)(i)(A) through (E) of
this subsection (1) are not available and the taxpayer and the city are
unable to nmutually agree on an_alternative nethod to_ effectuate an
equitable allocation of incone fromthe sale of digital products.

(iii) For purposes of this subsection (1)(b), the follow ng
definitions apply:

(A) "Digital automated services," "digital codes,"” and "digita
goods" have the sane neaning as in RCW82.04.192;

(B) "Digital products" neans digital goods, digital codes, digital
aut omat ed services, and the services described in RCW 82.04.050 (2)(q)
and (6)(b); and

(C) "Receive" has the sane neaning as in RCW82. 32. 730.
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(c) If a business activity allocated under this subsection (1)
takes place in nore than one city and all cities inpose a Qgross
receipts tax, a credit ((shal+)) nust be allowed as provided in RCW
35.102.060; if not all of the cities inpose a gross receipts tax, the
affected cities ((shatkh)) nust allow another credit or allocation
system as they and t he taxpayer agree.

(2) Goss incone derived as royalties from the granting of
intangible rights ((shal)) nust be allocated to the commercial
domcile of the taxpayer

(3) Goss inconme derived fromactivities taxed as services shall be
apportioned to a city by nultiplying apportionable incone by a
fraction, the nunmerator of which is the payroll factor plus the
service-incone factor and the denom nator of which is two.

(a) The payroll factor is a fraction, the nunerator of which is the
total anmount paid inthe city during the tax period by the taxpayer for
conpensation and the denom nator of which is the total conpensation
pai d everywhere during the tax period. Conpensation is paid in the
city if:

(1) The individual is primarily assigned within the city;

(ii) The individual is not primarily assigned to any place of
busi ness for the tax period and the enpl oyee perforns fifty percent or
nore of his or her service for the tax period in the city; or

(iii1) The individual is not primarily assigned to any place of
business for the tax period, the individual does not perform fifty
percent or nore of his or her service in any city((R4+)). and the
enpl oyee resides in the city.

(b) The service incone factor is a fraction, the nunerator of which
is the total service incone of the taxpayer in the city during the tax
period, and the denom nator of which is the total service incone of the
t axpayer everywhere during the tax period. Service inconme is in the
city if:

(i) The custoner location is inthe city; or

(i1) The inconme-producing activity is performed in nore than one
|l ocation and a greater proportion of the service-incone-producing
activity is perfornmed in the city than in any other |ocation, based on
costs of performance, and the taxpayer is not taxable at the custoner
| ocation; or
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(1i1) The service-income-producing activity is perfornmed within the
city, and the taxpayer is not taxable in the custoner |ocation.

(c) If the allocation and apportionnent provisions of this
subsection do not fairly represent the extent of the taxpayer's
busi ness activity in the city or cities in which the taxpayer does
busi ness, the taxpayer may petition for or the tax adm nistrators may
jointly require, in respect to all or any part of the taxpayer's
busi ness activity, that one of the foll ow ng nethods be used jointly by
the cities to allocate or apportion gross incone, if reasonabl e:

(i) Separate accounting;

(1i) The use of a single factor;

(iii1) The inclusion of one or nore additional factors that wll
fairly represent the taxpayer's business activity in the city; or

(iv) The enploynent of any other nmethod to effectuate an equitable
al l ocation and apportionment of the taxpayer's incone.

(4) The definitions in this subsection apply throughout this
section.

(a) "Apportionable income" nmeans the gross inconme of the business
taxabl e under the service classifications of a city's gross receipts
tax, including inconme received fromactivities outside the city if the
i ncome would be taxable under the service classification if received
from activities within the city, less any exenptions or deductions
avai |l abl e.

(b) "Conpensation”™ neans wages, salaries, commssions, and any
other form of renuneration paid to individuals for personal services
that are or would be included in the individual's gross incone under
the federal internal revenue code.

(c) "Individual"™ neans any individual who, under the usual common
| aw rul es applicable in determ ning the enpl oyer-enpl oyee rel ati onshi p,
has the status of an enpl oyee of that taxpayer.

(d) "Custoner |ocation" neans the city or unincorporated area of a
county where the majority of the contacts between the taxpayer and the
custoner take pl ace.

(e) "Primarily assigned" neans the business location of the
t axpayer where the individual perforns his or her duties.

(f) "Service-taxable inconme" or "service incone" means gross i ncone
of the business subject to tax under either the service or royalty
cl assification.
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(g) "Tax period" neans the cal endar year during which tax liability
I's accrued. If taxes are reported by a taxpayer on a basis nore
frequent than once per year, taxpayers shall calculate the factors for
t he previous cal endar year for reporting in the current cal endar year
and correct the reporting for the previous year when the factors are
calculated for that year, but not later than the end of the first
quarter of the foll ow ng year.

(h) "Taxable in the custoner |ocation"” neans either that a taxpayer
is subject to a gross receipts tax in the custoner |ocation for the
privilege of doing business, or that the governnment where the custoner
is located has the authority to subject the taxpayer to gross receipts
tax regardl ess of whether, in fact, the governnent does so.

PART |V
SALES TAX EXEMPTI ONS

Sec. 401. RCW 82.08.02082 and 2009 ¢ 535 s 503 are each anended to
read as foll ows:
(1) The tax |nposed by RCW 82. 08. 020 does not apply to ((sa#es—e#

B)y)) a business or other organization for the purpose_of naking
the digital good or digital automated service, including a digital good
or digital automated service acquired through the use of a digita
code, or service defined as a retail sale in RCW 82.04.050(6)(b)
avail able free of charge for the use or enjoynent of ((ethers)) the
general public. The exenption provided in this section does not apply
unl ess_the purchaser has the legal right to broadcast, rebroadcast,
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transmt, retransmt, license, relicense, distribute, redistribute, or
exhibit the product, in whole or in part, to the general public.

(2) The exenption is available only when the buyer provides the
seller with an exenption certificate in a formand manner prescribed by
the departnent. The seller nust retain a copy of the certificate for
the seller's files.

(3) For purposes of this section, "general public" neans al
persons and not limted or restricted to a particular class of persons,
except that the general public includes:

(a) A class of persons that is _defined as all persons residing or
owni ng property within the boundaries of a state, political subdivision
of a state, or a nmunicipal corporation; and

(b) Wth respect to libraries, authorized library patrons.

Sec. 402. RCW 82.08.02087 and 2009 ¢ 535 s 504 are each anended to
read as foll ows:

(1) The tax inposed by RCW 82.08. 020 does not apply to the sale to
a busi ness of ((standard)) digital ((+nfermatien)) goods, and services
rendered in respect to ((standard)) digital ((+nfermatien)) goods,
where the ((standard)) digital ((+pfermatioen)) goods and services
rendered in respect to digital goods are purchased solely for business
pur poses. The exenption provided by this section also applies to the
sale to a business of a digital code if all of the digital goods to be
obt ai ned through the use of the code will be used solely for business
pur poses.

(2) The exenption is available only when the buyer provides the
seller with an exenption certificate in a formand nmanner prescribed by
the departnent. The seller nust retain a copy of the certificate for
the seller's files.

(3) For purposes of this section, the follow ng definitions apply:

(a) "Business purposes" neans any purpose relevant to the business
needs of the taxpayer claimng an exenption under this section.
Busi ness purposes do not include any personal, famly, or household
purpose. The term al so does not include any activity conducted by a
government entity as that termis defined in RCW7.25.005; and

(b)) ((“Standard — dtgrtal — Hnforratten’ — reans — a — dhg-tal- — good
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"Services rendered in respect to digital goods" neans those services
defined as aretail sale in RCW 82.04.050(2)(q).

PART V
USE TAX EXEMPTI ONS

Sec. 501. RCW82.12.02082 and 2009 ¢ 535 s 603 are each anended to
read as foll ows:

A
v -

service, or service defined as a retail sale in RCW 82.04.050(6)(h)

£2))) The provisions of this chapter do not apply to the use by a

busi ness or other organization of digital goods, digital codes, digital

automated services, or services defined as_a retail sale in_ RCW
82.04.050(6)(b) for the purpose of making the digital good or digital
automated service, including a digital good or digital automated
service acquired through the use of a digital code, or service defined
as a retail sale in RCW 82.04.050(6)(b) available free of charge for

the use or enjoynent of ((ethers)) the general public. For purposes of

82.08.02082. The_exenption_provided in_this_ section_ does_not_ apply
unless the user has the legal right to broadcast, rebroadcast,
transmt, retransmt, license, relicense, distribute, redistribute, or
exhibit the product, in whole or in part, to the general public.

Sec. 502. RCW 82.12.02087 and 2009 ¢ 535 s 607 are each anended to
read as foll ows:

(1) The provisions of this chapter do not apply to the use by a
busi ness of ((standard)) digital ((+nfermatioen)) goods, and services
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rendered in respect to ((standard)) digital ((+nfermatien)) goods,
where the ((standard)) digital ((+pfermation)) goods and services
rendered _in_respect to digital goods are used solely for business
pur poses. The exenption provided by this section also applies to the
use by a business of a digital code if all of the digital goods to be
obt ai ned through the use of the code will be used solely for business
pur poses.

(2) For purposes of this section, the definitions in RCW
82. 08. 02087 apply.

PART VI
BUNDLI NG OF DI G TAL PRODUCTS TO BE OBTAI NED THROUGH THE
USE OF A CCDE THAT DOES NOT MEET THE DEFI NI TI ON OF DI G TAL CODE

Sec. 601. RCW82.08.195 and 2009 ¢ 535 s 801 and 2009 c 483 s 3
are each reenacted and anended to read as foll ows:

(1) Except as provided in subsection (6) of this section, a bundled
transaction is subject to the tax inposed by RCW 82.08.020 if the
retail sale of any of its conponent products would be subject to the
tax i nposed by RCW 82. 08. 020.

(2) The transactions described in RCW82.08.190(4) (a) and (b) are
subject to the tax inposed by RCW82.08.020 if the service that is the
true object of the transaction is subject to the tax inposed by RCW
82.08.020. If the service that is the true object of the transaction
is not subject to the tax inposed by RCW82.08. 020, the transaction is
not subject to the tax i nposed by RCW82. 08. 020.

(3) The transaction described in RCW82.08.190(4)(c) is not subject
to the tax i nposed by RCW82. 08. 020.

(4) The transaction described in RCW82.08.190(4)(d) is not subject
to the tax i nposed by RCW82. 08. 020.

(5) In the case of a bundled transaction that includes any of the
fol | ow ng: Tel ecommuni cations service, ancillary service, internet
access, or audio or video programm ng service:

(a) If the price is attributable to products that are taxable and
products that are not taxable, the portion of the price attributable to
t he nont axabl e products are subject to the tax i nposed by RCW82. 08. 020
unl ess the seller can identify by reasonable and verifiable standards
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the portion fromits books and records that are kept in the regular
course of business for other purposes including, but not limted to,
nont ax pur poses;

(b) If the price is attributable to products that are subject to
tax at different tax rates, the total price is attributable to the
products subject to the tax at the highest tax rate unless the seller
can identify by reasonable and verifiable standards the portion of the
price attributable to the products subject to the tax inposed by RCW
82.08.020 at the lower rate fromits books and records that are kept in
the regul ar course of business for other purposes including, but not
limted to, nontax purposes.

(6) The tax inposed by RCW 82.08. 020 does not apply in respect to
a bundl ed transaction consisting entirely of the sale of services or of
services and prepared food, if the sale is to a resident, sixty-two
years of age or older, of a qualified lowincone senior housing
facility by the |l essor or operator of the facility. A single bundled
transaction involving both spouses of a marital community or both
donestic partners of a donestic partnership neets the age requirenent
in this subsection if at | east one of the spouses or donestic partners
is at least sixty-two years of age. For purposes of this subsection,
"qualified |l owincome senior housing facility" has the sane neani ng as
in RCW82. 08. 0293.

(7) In the case of the sale of a code that provides a purchaser
with the right to obtain nore than one digital product((;)) or one or
nore_digital products and ((whieh—may—alseo—inelude—the—+right—te
ebtatn)) other products or services, and all of the products and
services, digital or otherw se, to be obtained through the use of the
code do not have the sane sales and use tax treatnent, for purposes of
the tax i nposed by RCW82. 08. 020:

(a) The transaction is deened to be the sale of the products and
services to be obtained through the use of the code; and

(b)(i) The tax inposed by RCW 82.08.020 applies to the entire
selling price of the code, except as provided in (b)(ii) of this
subsection (7).

(ti) If the seller can identify by reasonable and verifiable
standards the portion of the selling price attributable to the products
and services that are not subject to the tax inposed by RCW82.08. 020
fromits books and records that are kept in the regular course of
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busi ness for other purposes including, but not limted to, nontax
pur poses, the tax inposed by RCW 82.08.020 does not apply to that
portion of the selling price of the code attributable to the products
and services that are not subject to the tax inposed by RCW 82. 08. 020
nor to that portion of the selling price of the code attributable to
any digital goods, the sale of which is exenpt under RCW82.08. 02087.

PART VI |
NEXUS

Sec. 701. RCW82.32.532 and 2009 c¢ 535 s 901 are each anended to
read as foll ows:

(1) For purposes of the taxes inposed inthis title, the departnent
of revenue may not consider a person's ownership of, or rights in,
conputer software as_ defined in_ RCW 82.04.215, including conputer
software used in providing_a digital automated service; naster copies
of software; digital goods or digital codes residing on servers |ocated
in this state in determ ning whether the person has substantial nexus
with this state.

(2) For purposes of this section, "substantial nexus" neans the
requi site connection that a person has with a state to allow the state
to subject the person to the state's taxing authority, consistent with
the comerce clause of the United States Constitution.

PART VI| |
AMNESTY

Sec. 801. RCW82.32.533 and 2009 c 535 s 1001 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, no person
may be held liable for the failure to collect or pay state and | oca
sal es and use taxes accrued before July 26, 2009, on the sale or use of
digital goods or of services defined as_a_retail sale_in_RCW
82.04.050(2)(a) and rendered in respect to digital goods

(2) Subsection (1) of this section does not relieve any person from
liability for state and | ocal sales taxes that the person collected

from buyers but did not remt to the departnent of revenue.
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(3) Nothing in this section nay be construed as authorizing the
refund of state and | ocal sal es and use taxes properly paid on the sale
or use, before July 26, 2009, of digital goods ((befereJuly26—2009))
or of services defined as a retail sale in RCW 82.04.050(2)(a)_ and
rendered in respect to digital goods.

(4) A person is not entitledto a credit or refund of any business
and occupation tax paid in excess of that properly due as a result of
the person paying tax on its incone earned fromthe sale of eliqgible
digital products and services at the tax rate provided in_RCW
82.04.290(2)(a) rather than the tax rate provided in RCW82.04.250(1),
unl ess the person requesting the credit or refund has paid the proper
anpbunt of state and local sales taxes due on the sales of the eligible
digital products and services that generated the incone in respect to
whi ch the business and occupation tax credit or refund is sought. For
purposes of this subsection, "eligible digital products and services"
neans: (a) Digital goods; and (b) services defined as a retail sale in
RCW 82. 04. 050(2)(a) and rendered in respect to digital goods.

(5) For purposes of this section, "digital goods" has the sane
meani ng as in RCW 82. 04. 192.

PART | X
M SCELLANEQUS

NEW SECTION. Sec. 901. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 902. (1) Except as provided in subsection (2)
of this section, this act applies both prospectively and retroactively
to July 26, 2009.

(2) Sections 202, 402, and 502 of this act, and those provisions of
sections 401 and 501 of this act that elimnate the sales and use tax
exenptions in RCW 82.08.02082 and 82.12.02082, apply prospectively
only.
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NEW SECTION. Sec. 903. This act takes effect July 1, 2010.

Passed by the House February 11, 2010.

Passed by the Senate March 4, 2010.

Approved by the Governor March 18, 2010.

Filed in Ofice of Secretary of State March 18, 2010.
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